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PER CURI AM

Following a jury trial, David Bal donado was convi cted on
one count of conspiracy to distribute and possess with intent to
di stribute controlled substances, in violation of 21 U . S.C. 88 841
& 846 (2000), and one count of conspiracy to |aunder noney, in
violation of 18 U.S.C. A 8 1956(h) (West Supp. 2005). The district

court sentenced Bal donado under the U.S. Sentencing Guidelines

Manual (2003) to life in prison. Baldonado tinely appeal ed.

Citing Blakely v. Washington, 542 U S. 296 (2004),

Bal donado argues that his sentence violates the Sixth Amendnent
because it was based on facts that were not found by the jury
beyond a reasonabl e doubt. Because Bal donado preserved his
obj ection by asserting it in the district court, we review de novo
and “nust reverse unless we find this constitutional error harnl ess
beyond a reasonabl e doubt with the Governnment bearing the burden of

provi ng harm essness.” United States v. Mackins, 315 F. 3d 399, 405

(4th Cr. 2003) (citation omtted).

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court held that the federal Sentencing Cuidelines’
mandat ory schene, which provi des for sentenci ng enhancenents based
on facts found by the court, violated the Sixth Anendnent. 1d. at
746 (Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by maki ng the Gui del i nes advi sory through

the renoval of two statutory provisions that had rendered them



mandatory. 1d. at 746 (Stevens, J., opinion of the Court); id. at
756-57 (Breyer, J., opinion of the Court).

Bal donado argues that the district court erred by
attributing to him for sentencing purposes the equivalent of
94,100.96 kilogranms of marijuana. In the absence of evidence of
jury findings on specific drug quantities, we find that the
governnment cannot denonstrate that any error in calculating
Bal donado’ s sent ence based on 94, 100. 96 kil ograns of narijuana was
harnl ess. !

Accordingly, we affirm Bal donado’s convictions, but
vacate his sentence and remand for proceedings consistent with
Booker . ? Al though the Sentencing Guidelines are no |onger
mandat ory, Booker mekes clear that a sentencing court nust still
“consult [the] Quidelines and take them into account when
sentencing.” 125 S. . at 767 (Breyer, J., opinion of the Court).
On remand the district court should first determ ne the appropriate
sent enci ng range under the Cuidelines, making all factual findings

appropriate for that determnation. United States v. Hughes, 401

F.3d 540, 546 (4th Cir. 2005). The court should consider this

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n.4 (4th Cr. 2005), “‘[wje of course offer no criticismof the
di strict judge, who foll owed the | aw and procedure in effect at the
time” of Bal donado’s sentencing.

’Because Bal donado’ s sentence nust be vacated on this ground,
we need not address the remai nder of Bal donado’s challenges to his
sent ence.
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sentencing range along with the other factors described in 18
US CA 8 3553(a) (West 2000 & Supp. 2005), and then inpose a
sentence. Hughes, 401 F. 3d at 546. |f that sentence falls outside
t he Gui deli nes range, the court should explain its reasons for the
departure, as required by 18 U S.C A 8§ 3553(c)(2) (Wst 2000 &
Supp. 2005). Hughes, 401 F.3d at 546. The sentence nust be
“Wwthin the statutorily prescribed range and . . . reasonable.”
Id. at 547.

We dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED | N PART,
AND RENMANDED




